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Introduction 
Dancing With Antaeus 

You don’t win a trial with their expert. You win a trial with yours. So 
forget all the movies you’ve seen, and all the stories you’ve heard. Stop 
daydreaming about your next cross examination, and start obsessing 
about your next direct examination. 
 
Make no mistake. Like Antaeus of Greek mythology, experts often think 
of themselves as half-god, are usually better suited to fighting than 
dancing with lawyers, and only remain invincible while their feet remain 
on the ground. So if direct examination must be compared to a dance, 
let it be compared to a tango. Not a tango with a graceful, experienced 
dancer, but a tango with an awkward, homicidal giant.  
 
You can win trials with your experts, and your favorite trial stories can 
become stories about direct-examination, but you have to prepare your 
expert and yourself to win the trial.  
 
What you need are trial-proven strategies for preparing your expert to 
win the trial during direct examination. Here are ten rather unusual 
questions you should ask your expert. 
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Chapter One 

HOW CAN WE 
MAKE THIS MORE 
COMPLICATED? 



HOW CAN WE MAKE THIS MORE 
COMPLICATED? 

Every attorney is taught to “Keep It Simple Stupid” (KISS), but lawyers 
often forget the reason behind the rule and only present the simplest 
explanation or the simplest exhibit. 
 
Why Shouldn’t I Keep Things Simple? 
 
If you only keep it simple: 
• You deprive the jury of the full body of evidence supporting your 

expert’s testimony. 
• The jury may give the testimony less weight. 
• You may fill jurors with a false sense of confidence regarding the 

material. 
 

Ok, How Do We Complicate Things? 
 
Every direct examination should start by presenting the most accurate 
and most complicate analysis before offering the more simple and 
accessible explanation.  By doing so, you serve notice to the jury: 
• Your expert knows infinitely more about the issue than anyone in the 

courtroom. 
• They should trust your expert’s conclusions. 

 
You should ask your expert to explain the exhibit in three ways: 
1. The “He’s Smart” Exhibit 

• This demonstrates how they would explain the concept or 
opinion at the most prestigious conference in their field. 

2. The “That Makes Sense” Exhibit 
• This identifies the best way to explain the same concept to 

college students or interns. 
3. The “He Really Is An Expert” Exhibit 

• This identifies the best way to explain and demonstrate the 
same concept to a high school freshman. 
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Perhaps it is time to transition from the “KISS” trial philosophy to a 
more modern “DJ KISS” philosophy of “Don’t Just Keep It Simple Stupid.” 
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Chapter Two 

WHY ARE YOU JUST 

SITTING THERE? 



WHY ARE YOU JUST  
SITTING THERE? 

Jurors have shorter attention spans and have become visual learners.  
So don’t ASK your expert to describe the location of the L5-S1 on the 
lumbar spine.  Tell your expert to stand-up and POINT to it on a model 
or on your back. 
 
Let Jurors See and Hear The Experience 
 
There is a difference between telling a jury your witness is a good 
doctor and showing them.  If your 
expert analyzed a histology slide, let 
the jury see your witness “expertly” 
place the slide under the microscope 
and hear your expert describe the 
steps involved in the analysis. 
 

Watching your witness do what they 
do every day reminds the jury that 
your witness is an expert.   
Whenever possible, let the jury see your experts doing their job. 
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Chapter Three 

WHO TOLD YOU 

YOU’RE FUNNY? 



WHO TOLD YOU  
YOU’RE FUNNY? 

You need to figure out what type of witness your expert thinks he is, and 
whether he is right or wrong.  This can be the hardest part of preparing 
your expert for trial and the most important.  Don’t try to change your 
expert witness, because you can’t!  Instead, use your preparation 
meetings to discover their real personality.  Help them become who 
they are and figure out how to sell that to the jury. 
 
Jurors like “real” people and do not trust salesmen or experts trying to 
sell themselves as something they are not. 
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Chapter Four 

WHAT’S A GOOD 

MISTAKE I CAN 

MAKE? 



WHAT’S A GOOD MISTAKE  
I CAN MAKE? 

Today, jurors are suspicious of lawyers and their hand-picked experts. 
They will distrust any direct examination that appears too well 
choreographed.  Lawyers should stop soliciting an expert answer of 
“yes, that’s absolutely correct.” 
 
The real challenge is to stop asking what we want to ask our expert, and 
start figuring out what jurors want to ask our experts.  The best way for 
this to happen is for attorneys to make a mistake and allow for the jury 
to listen as the expert explains everything to you. 
 
Biases, Prejudices, and Misconceptions 
 
Every jury has a bias, prejudice, or misconception about some aspect of 
a trial ( i.e. about a product, injury, test, etc). Most misconceptions are 
based on one of more true premises, facts, or metaphors. To help 
correct these, attorneys should: 
• Let the jury hear the expert agree with the truth of those premises, 

facts, or metaphors. 
• Ask why, if that premises/fact/metaphor is true, the common 

misconception isn’t also true. 
• Let your expert correct you and explain it to you. 

 
Picture a juror who holds the same misconception thinking “hey, I was 
thinking the same thing” or “oh I see why that isn’t true” as your expert 
explains why they agree or disagree.  Shine the light on your expert and 
give your expert the chance to teach the jury and win the trial. 
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Chapter Five 

WHAT ARE THEY 

RIGHT ABOUT? 



WHAT ARE THEY RIGHT 
ABOUT? 

Experts often charge exorbitant fees for an attorney meeting, and 
experts sometimes can’t spare a lot of time.  The need to “cut to the 
chase” can pressure an attorney into only asking what the other side is 
wrong about. 
 
What should I bring to my meeting? 
 
The most important documents to bring to your expert meeting are 
THEIR expert’s reports and deposition testimony.  Show your expert 
everything their expert said and find out what premises, assumptions, 
calculations, and opinions are 100% accurate. 
 
This is your true starting point because that is what jurors want to hear 
first.  They want to be told specifically where the two roads diverge 
before you ask them to choose a road to travel by. 
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Chapter Six 

HOW CAN WE 

MAKE THEIR CASE 

BETTER? 



HOW CAN WE MAKE 
THEIR CASE BETTER? 

In most cases, jurors lack the experience needed to recognize “on a 
scale of 1 to 10” where a claim, defense, argument, or injury ranks.  The 
best way to teach them is to show them what a better claim would be 
and what a more severe injury would have been.  Your strategy should 
involve teaching the jury what a much better claim/defense would have 
been, and the jury will learn why the current claim/defense is 
inadequate or invalid. 
 
How Do I Develop This Strategy? 
 
This trial strategy starts during the initial meeting with your expert. When 
you meet, find out: 
 
• What facts or circumstances would have made the plaintiff’s (or 

defendant’s) case much better. 
• Ask whether your case is a “textbook” example of whatever your 

expert is describing. 
• If possible, have them show you the textbook. 

 
The reverse of this can also be true.  Always ask your expert to show 
you what a “textbook” example looks like.  Prove that the present case is 
not a “textbook” case, and you are halfway home. 
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Chapter Seven 

WHAT’S HE/SHE GOT 

THAT YOU AIN’T 

GOT? 



WHAT’S HE/SHE GOT THAT 
YOU AIN’T GOT? 

Your witness may be an expert, but they are not experts in preparing a 
curriculum vitae (CV).  Before your meeting, be sure to dissect your 
witnesses’ CV and prepare questions to solidify them as an expert.  
Remember to also ask your witness if any additional positions, awards, 
honors, organizations, articles, lectures, or specific cases would “help” 
jurors understand what weight to give their testimony. 
 
Filling out a chart comparing your  
expert’s qualifications with theirs is an  
effective tool during a jury trial.  Days  
later, jurors might not recall what each  
row addressed, but they will remember  
seeing a column of “yes” for your expert  
and a column of “no” for theirs. 
 
During closing arguments, show the  
chart again and suggest that your  
expert’s opinion be objectively entitled 
to greater weight. 

 

Example of a comparison chart created in a 2015 
wrongful death jury trial. 

http://www.facebook.com/deutschkerrigan
https://twitter.com/DeutschKerrigan
https://www.linkedin.com/company/deutsch-kerrigan-&-stiles?trk=biz-companies-cym


Chapter Eight 

WHAT DO YOU DO 

ALL DAY? 



WHAT DO YOU 
DO ALL DAY? 

Jurors often define who a person is by what they do.  Make sure your 
jury sees the big picture.  Remember to ask your expert to tell you what 
a “typical day” or “typical week” is like in their practice. 
 
During a murder trial, one witness of mine was portrayed as a expert “in 
the field of emergency medicine” and “on the physiological effects of 
electronic control devices on the human body.”  Below is a part of his 
testimony describing his typical work week: 

 

When asked afterward, members of the jury said they realized that 
expert was a hard-working doctor who helped people every day, and 
they gave his testimony great weight. 
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Chapter Nine 

WHAT ARE YOU 

REALLY GOOD AT? 



WHAT ARE YOU 
REALLY GOOD AT? 

When painting the picture for your expert, make sure your expert 
agrees with the exact working of every field. You do not want to limit 
your witness by characterizing them in a field that is too broad or too 
narrow. 
 
Be sure to avoid tendering an expert as an expert in doing something.  
There is a difference between your witness being an expert “in the field 
of cardiology” and “in open heart surgery”.   Broader is also not better.  
By tendering a witness too broadly, lawyers can solidify a testimony 
meaningless if broad questions cannot be answered. 
 
It is also good to know whether courts in your jurisdiction have allowed 
experts in your witness’ field to offer the type of opinions you will 
ultimately seek.  
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Chapter Ten 

WHAT DO YOU 

HAVE TO SAY FOR 

YOURSELF? 



WHAT DO YOU HAVE TO  

SAY FOR YOURSELF? 

Do not meet with your experts until you’ve researched them like you 
were going to cross-examine them at trial. 
 
The Skeletons Out There 
 
Your experts may not know they have skeletons out there and the 
negative affects they could have on the way jurors listen to their 
testimony.  
 
• SHOW your expert what you found 
• Find out WHAT your expert would want you to ask about the issue 
• Find out HOW your expert wants you to ask about the issues 

 
“Prepare;” don’t “Scare” 
 
Always approach the issue as if you are simply trying to make sure your 
expert’s “side of the story” comes out at trial.  Never play Devil’s 
Advocate so aggressively that you anger or alienate your expert during 
a meeting. 
 
Make sure your expert knows when, what, and why you are going to be 
asking direct examination questions about skeletons to steal opposing 
counsel’s thunder.  Never surprise your expert with “stealing thunder” 
questions. 
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Deutsch Kerrigan is a premier regional law firm concentrating in legal 
counseling and complex, high-stakes litigation. We are on the forefront 

of the industries we serve and pride ourselves on unwavering 
responsiveness to client needs. 

For informational purposes only. This document is not intended for legal advice and should not be relied 
upon in lieu of legal advice. As with any legal situation, you are encouraged to consult with an experienced 

and competent attorney to assist you in any matter. 

New Orleans 
755 Magazine Street 

New Orleans, LA 70130 

Gulfport 
2510 14th Street, Suite 1001 

Gulfport, MS 39501 
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